
September 3rd, 2012 
START 2012 Conference 

  
Chiyoko SATO 

Kyosei International Patent Office 
 
 



1. Introduction 
 
UNESCO’s 2003 Charter on the 

Preservation of the Digital Heritage  
 

 Article 6 of the Charter states that “The cooperation of 
holders of copyright and related rights, and other 
stakeholders, in setting common standards and 
compatibilities, and resource sharing, will facilitate 
[the development of strategies and policies to preserve 

the digital heritage].”  

      High Potential >>>Transaction Costs 
 



2. Rights management in 
digitization of cultural heritage 
 Rights clearance can be divided roughly into two types 

of cases: 

 (1) where the material is copyrighted; 
and  

(2) where the material is in the public 
domain.  



 2.1-1  Cases rights-holder(s) 
cannot be identified or located- 
“Orphan Works” problem 

No. Japan  Great Britain 

U.S.A.  

Copyright Department 

Proposal 

(Philippines) 

1．Formation of the law Arbitration Rights Limitation Salvation Limitation 

2．Summary of the system 

Chief of the Cultural 

Affairs Agency adjudicates 

and decides the fee would 

be set aside. 

Usage of the orphan work 

does not infringe any 

copyright, and true rights-

holders have limitation of 

damages. 

Usage of the orphan work 

does infringe one or more 

copyrights, but the true 

rights-holder(s) has/have 

limitation of damages. 



2.1 -2 Cases rights-holder(s) 
cannot be identified or located- 
“Orphan Works” problem 

The European Union is taken up and analyzed 

 >the European Commission’s i2010: Digital Libraries 
Initiative 

 >MINERVA eC, a consortium of academics and 
stakeholders, support the platform. 

 >The High Level Expert Group on Digital Libraries (HLG), 
>>published its final report in April 2009. 



 2.2 Copyright limitations 
 Even if the rights situation can be clarified, it is in fact 

difficulty of negotiation and to secure necessary 
permissions for every single material in a vast 
collection. 

 ↓ 

the U.S. ：“fair use” and  

（Philippines） 

the Great Britain：“fair dealing” 



2.2 Berne Three Step Test 
 (1) Shall be applied only “in certain special cases” 

 

 (2) “do not conflict with a normal exploitation of 
the work or other subject-matter” 

 

 (3)”do not unreasonably prejudice legitimate 
interests of rights-holders.” 



2.2.1 “Fair use” doctrine in the 
United States  
Article 107 of the Copyright Law of the 

United States; 

. . . , for purposes such as criticism, 
comment, news reporting, teaching 
(including multiple copies for 
classroom use), scholarship, or 
research, is not an infringement of 
copyright. 



2.2.2 “Fear dealing” doctrine in 
the United Kingdom 
 In contrast to the U.S. “fair use” principle, which 

provides for an inclusive general clause, sets 

an intermediate general clause in relation to each 
specific limitation situation. 

 the Copyright, Designs and Patent Act 1988 provides; 

 Fair dealing with regard to a literary, dramatic, 
musical, or artistic work for the purposes of private 
study does not infringe any copyright on the work. 
(Art. 29, Sec. 1(C)) 

 

 



3 Rights generated by digitization 

Reproduction  and Adaptation 

 

When the material is no longer 
copyrighted? 

   >The digitized material can be 
protected as  copyrighted material?? 



3.1 Institutional measures other 
than legislation 
Corbis Corporation, a U.S. company, 

claims that there are two digitization 
rights;  namely, the right to digitize, 
and the right that those who conduct 
digitization have on the digitized 
material. 



 3.2 Necessity of legislation of 
rights of digitization 
 In Cases: 

 (1) Taking photos of them, and 

 (2) Scanning them via a scanner 

  un-copyrighted cultural heritage materials. 

 

Corbis claimed that “the right to 
digitize” is one of the best solutions for 
digitizing!? 

 



4. Management of right-holders’ 
rights 

4.1 PPP models of museum 
management: foreign examples 

 

4.2 PPP models of museum 
management: Japan examples 



4.1 PPP models of museum 
management: foreign examples 
 (1) The Cervantes Virtual Library 
       > partner ship  > non profit project  
 (2) Bibliothèque nationale de France (BnF) and Syndicat     
         National de l’Edition (SNE) 
       > partnership  > sell the materials through BnF 
 (3) British Library and Cengage Gale 
       > JISC(U.K.), NSF(U.S.)  
       > free for education  > pay-per-view basis for general public 
 (4) Google and Michigan  University 
       > collection for Michigan >use for Google’s own purposes 
 (5) Institute National de l’Audioviduel, France (INA) 
       > 40%  income for rights-holders. 
 (6) Licensed Internet Associateship by The National Archives (TNA) 
    > royalties according to the number of downloads 



4.2 PPP models of museum 
management: domestic examples 

 (1) RMN Image Archives 
       >for Japanese contents in the JP market on a license-per-   

         usage basis. 

 (2) Kyoto business model 
      >commercial use 

      >temples and shrines: right holder(20%) 
      > “Company A” : gets the right to use images of the  

         cultural heritage material items(20%) 

      >”Company B” : sell products (60%) 

      

 

 
 



5. Conclusion 
  …Digitization of the material does not generate 

any copyright, and therefore the range of usage 
must be clarified when making a license 
agreement. 
 

“Are digitized materials  
                   Yours or Mine?” 
 

 That is what I would like to ask all the concerned 
people who would like to protect the IP rights 
concerning digital images of cultural heritage 
items. 
 

 



Thank you very much for 
your listening! 

 

>On September 5, 2012, 

please kindly think and let me know 

(1) Possible risk-management of digital images of 
cultural heritage item in Philippine. 

(2) What is the most concerning matter for your plan 
that you would like to use the digital images. 

 

 


